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Clerk: Lisa Antrobus Governance Support
Telephone: 01803 207013 Town Hall
E-mail address: governance.support@torbay.gov.uk Castle Circus
Date: Wednesday, 30 January 2019 Torquay
TQ1 3DR

Dear Member
LICENSING SUB-COMMITTEE - WEDNESDAY, 30 JANUARY 2019
| am now able to enclose, for consideration at the Wednesday, 30 January 2019 meeting

of the Licensing Sub-Committee, the following reports that were unavailable when the
agenda was printed.

Agenda No Item Page

6. Licensing Act 2003 — An application for a (Pages 2 - 5)
Review of a Premises Licence for Zakopane, 16
Market Street, Torquay TQ1 3AQ

Yours sincerely

Lisa Antrobus
Clerk
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78 Licensing Act 2003 (c. 17)
Part 7 — Offences

(i) the designated premises supervisor (if any) under such a
licence, :
(c} in the case of premises in respect of which a club premises certificate
. has effect, to any member or officer of the club which holds the
certificate who is present on the premises in a capacity which enables
him to make such a request, and
(d) in the case of premises which may be used for a permitted temporary
activity by virtue of Part 5, to the premises user in relation to the
temporary event notice in question.

(3) A person guilty of an offence under subsection (1) is liable on summary
conviction to a fine not exceeding level 1 on the standard scale.

(4) On being requested to do so by a person to whom subsection (2) applies, a

constable must—
() help to expel from relevant premises a person who is drunk or
disorderly;

(b) help to prevent such a person from entering relevant premises.
Smuggled goods

144 Keeping of smuggled goods

(1) A person to whom subsection (2) applies commits an offence if he knowingly
keeps or allows to be kept, on any relevant premises, any goods which have
been imported without payment of duty or which have otherwise been
unlawfully imported.

(2) This subsection applies—

(a) toany person who works at the premises in a capacity, whether paid or
unpaid, which gives him authority to prevent the keeping of the goods
on the premises,

(b) in the case of licensed premises, to—

(i} the holder of a premises licence in respect of the premises, and
(i) the designated premises supervisor (if any) under such a
licence,

(c) in the case of premises in respect of which a club premises certificate
has effect, to any member or officer of the club which holds the
certificate who is present on the premises at any time when the goods
are kept on the premises in a capacity which enables him to prevent
them being so kept, and '

(d) in the case of premises which may be used for a permitted temporary
activity by virtue of Part 5, to the premises user in relation to the
temporary event notice in question.

(3) A person guilty of an offence under this section is liable on summary
conviction to a fine not exceeding level 3 on the standard scale.

(4} The court by which a person is convicted of an offence under this section may
order the goods in question, and any container for them, to be forfeited and
either destroyed or dealt with in such other manner as the court may order.
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Reviews arising in connection with crime
11.24 A number of reviews may arise in connection with crime that is not directly connected

11.25

11.26

11.27

with licensable activities. For example, reviews may arise because of drugs problems at
the premises, money laundering by criminal gangs, the sale of contraband or stolen
goods, the sale of firearms, or the sexual exploitation of children. Licensing authorities
do not have the power to judge the criminality or otherwise of any issue. This is a matier
for the courts. The licensing authority’s role when determining such a review is not
therefore to establish the guilt or innocence of any individual but to ensure the
promotion of the crime prevention objective.

Reviews are part of the regulatory process introduced by the 2003 Act and they are not
part of criminal law and procedure. There is, therefore, no reason why representations
giving rise to a review of a premises licence need be delayed pending the outcome of
any criminal proceedings. Some reviews will arise after the conviction in the criminal
courts of certain individuals, but not &!l. In any case, it is for the licensing authority to
determine whether the problems associated with the alleged crimes are taking place on
the premises and affecting the promotion of the licensing objectives. Where a review
follows a conviction, it would also not be for the licensing authority to attempt to go
beyond any finding by the courts, which should be treated as a maiter of undisputed
evidence before them.

Where the licensing authority is conducting a review on the grounds that the premises
have been used for criminal purposes, its role is solely to determine what steps should
be taken in connection with the premises licence, for the promotion of the crime
prevention objective. It is important to recognise that certain criminal activity or
associated problems may be taking place or have taken place despite the best efforts of
the licence holder and the staff working at the premises and despite full compliance with
the conditions attached to the licence. In such circumstances, the licensing authority is
still empowered to take any appropriate steps to remedy the problems. The licensing
authority’s duty is to take steps with a view to the promotion of the licensing objectives
and the prevention of illegal working in the interests of the wider community and not
those of the individual licence holder.

There is certain criminal activity that may arise in connection with licensed premises
which should be treated particularly seriously. These are the use of the licensed
premises:

- for the sale and distribution of drugs controlled under the Misuse of Drugs Act 1971
and the laundering of the proceeds of drugs crime;
+ for the sale and distribution of illegal firearms;

» for the evasion of copyright in respect of pirated or unlicensed films and music, which
does considerable damage to the industries affected;

« for the illegal purchase and consumption of alcohol by minors which impacts on the
health, educational attainment, employment prospects and propensity for crime of
young people;

» for prostitution or the sale of unlawful pornography;

» by organised groups of paedophiles to groom children;

« as the base for the organisation of criminal activity, particularly by gangs;
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11.28

« for the organisation of racist activity or the promotion of racist attacks;

- for employing a person who is disqualified from that work by reason of their
immigration status in the UK;

« for unlawful gambling; and
- for the sale or storage of smuggled tobacco and alcohol.

It is envisaged that licensing authorities, the police, the Home Office (Immigration
Enforcement) and other law enforcement agencies, which are responsible authorities,
will use the review procedures effectively to deter such activities and crime. Where
reviews arise and the licensing authority determines that the crime prevention objective
is being undermined through the premises being used to further crimes, it is expected
that revocation of the licence — even in the first instance — should be seriously
considered.

Review of a premises licence following closure order or illegal
working compliance order

11.29

Licensing authorities are subject to certain timescales, set out in the legislation, for the
review of a premises licence following a closure order under section 80 of the Anti-social
Behaviour, Crime and Policing Act 2014 or an illegal working compliance order under
section 38 of and Schedule 6 to the Immigration Act 2016. The relevant time periods run
concurrently-and are as follows:

» when the licensing authority receives notice that a magistrates’ court has made a
closure order it has 28 days to determine the licence review — the determination must
be made before the expiry of the 28th day after the day on which the notice is
received;

« the hearing must be held within ten working days, the first of which is the day after
the day the notice from the magistrates’ court is received,

+ notice of the hearing must be given no later than five working days before the first
hearing day (there must be five clear working days between the giving of the notice
and the start of the hearing).

Review of a premises licence following persistent sales of alcohol
to children

11.29

The Government recognises that the majority of licensed premises operate responsibly
and undertake due diligence checks on those who appear to be under the age of 18 at
the point of sale (or 21 and 25 where they operate a Challenge 21 or 25 scheme).
Where these systems are in place, licensing authorities may wish to take a
proportionate approach in cases where there have been two sales of alcohol within very
quick succession of one another (e.g., where a new cashier has not followed policy and
conformed with a store’s age verification procedures). However, where persistent sales
of alcohol to children have occurred at premises, and it is apparent that those managing
the premises do not operate a responsible policy or have not exercised appropriate due
diligence, responsible authorities should consider taking steps to ensure that a review of
the licence is the norm in these circumstances. This is particularly the case where there
has been a prosecution for the offence under section 147A or a closure notice has been
given under section 169A of the 2003 Act. In determining the review, the licensing
authority should consider revoking the licence if it considers this appropriate.
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